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MERRIMACK MEADOWS CONDOMINIUM TRUST

This DECLARATION OF TRUST made this g’ﬁ day of May, 1989, by
Robert K. Ahern of Tewksbury, Middlesex County, Massachusetts,
~and Roland A. Couillard of Tewksbury, Middlesex County,
Massachusetts, (the "Trustees", which term and any pronoun .
referring thereto shall be deemed to include their successors in
Trust hereunder and to mean the Trustee or the Trustees for the
time being hereunder, whichever the context so permits).

ARTICLE 1
Name of Trust

The Trust hereby created shall be known as the Merrimack Meadows
Condominium Trust (the "Trust"), and under that name, so far as
legal, convenient and practicable, all business shall be carried
on by the Trustees and all instruments shall be executed by the
Trustees. Said name shall refer to the Trustees in their
capacity as Trustees, and not individually or personally, and
shall not refer to the offlcers agents or employees of the Trust
or to the Unit Owners.

ARTICLE 11I
The Trust and Its Purpose

Section 2.1 - Unit Owners Organization

'All of the rights and powers in and with respect to the
common areas and facilities (the "Common Areas and Facilities" orx
"Common Elements") of the Merrimack Meadows Condominium located
in Tewksbury, Middlesex County, Massachusetts, (the
"Condomlnlum“) established by a Master Deed (the "Master Deed")
of even date herewith and recorded herewith in' the Middlesex
(N.D.) Registry of Deeds (the "Registry"), which are, under the
provisions of M.G.L. c.183A as amended ("Chapter 183A"),
conferred upon or exercisable by the organization of unit owners
of the Condominium and all property real and personal, tangible
and intangible, conveyed to or held by the Trustees hereunder
shall vest in the.Trustees as joint tenants with right of
survxvorshlp, in trust, to exercise, manage, administer and
dispose of the same and to receive the income thereof (a) for the
benefit of the owners of record from time to time (the "Unit.
Owners”) of the Units (the “"Units") of the Merrimack Meadows
Condominium (the "Condomlnlum") accordlng to the allocation of
undivided beneficial interest in the Common Areas and Facilities
(the "Beneficial Interest”) set forth in Article IV hereof, and
(b) in accordance with the provisions of Chapter 183A. )
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This Trust is the organization of Unit Owners established
pursuant to the provisions of Section 10 of Chapter 183A for the
purposes therein set forth.

Section 2.2 - No Partnership

It is hereby expressly declared that a Trust and not a
partnership has been created, and declared that the Unit Owners
are cestuis que trustent and not partners or associates nor in
any other relation whatever between themselves with respect to
-the Trust property, and hold no relation to the Trustees other
than of cestuis que trustent, with only such rights as are
conferred upon them as such cestuis que trustent hereunder and
under and pursuant to the provisions of Chapter 183A.

ARTICLE III
The Trustees

“Section 3.1 ~'Number of Trustees

There shall be a Board of Trustees (the "Board" of the
"Trustees") hereunder consisting of such number, except as
hereinafter provided, not less than three (3) nor more than five
{(5), as shall be determined from time to time by a majority of
the Unit Owners present in person or by proxy at an Annual
Meeting of the Unit Owners (as provided in Article 'V, Section
5.13.1). The Trustees shall be chosen by vote of the Unit
Owners, with the three (3) persons (or such number of persons as
is equivalent to the number of Trustees as may be determined by
the Unit Owners) receiving the greatest individual totals of
percentage beneficial interest votes being the winners of the
election. Trustees so elected shall serve until their successors
are chosen and qualified at the next Annual Meeting of Unit
Owners, or until a Trustee sooner dies, resigns, is removed or
becomes disqualified. ' ' '

Provided, however, that until the Phasing Termination Date as
set forth in Section 9 of the Master Deed, the number of Trustees
shall be two persons, both of whom Melllmack Meadows Corporation
the Grantor under the Master Deed (hereinafter the "Declarant” or
“"Grantor", which term and any pronoun referxring thereto herein
shall be deemed to mean its successors and assigns) shall have ,
the right to appoint. No Trustee appointed by the Declarant need
‘be a Unit Owner. The term Grantor and any pronoun referring
thereto in this Trust shall be expressly deemed to include hlS
successors and assigns.

At such time as the Phasing Termination Date occurs oxr 120

days after 75% of the Units have been conveyed, whichever occurs
earlier, the terms of office of the original Trustees or such

-5
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other persons so designated shall be deemed vacant, but shall not
expire until such vacancies have been fllled in the manner-
hereinafter set forth. :

Thereafter, the terms of office of the Trustees shall, except
as hereinafter provided, be three years, and such terms shall be
staggered so that insofar as possible the terms of one-third of
the Trustees shall expire each year; provided, that in order to
establish and maintain such staggering of terms, the terms of the
persons first appointed as Trustees after the 1990 annual meeting
shall be one year, two years and three years, respectively,
determined by lot, and thereafter upon any -increase or decrease .
of the number of Trustees, the terms of any then newly appointed
Trustee or Trustees shall be one year, two years, or three years,
determined insofar as necessary by lot, so as to maintain such
staggering of terms»insofar as possible.

Wlth respect to each person aPPOLnted or elected to be a
Trustee hereunder as provided for in this Declaration of Trust,
there shall promptly be recoxrded with the Registry a certlflcate
of such appointment or election signed by any one or more of the
Trustees hereunder and an acceptance of such appointment signed
by the person so appointed, and such appointment or election
shall take effect upon such recording. The person so appointed
or elected shall then be and become such Trustee and shall be
vested with the title of the Trust property and with all the
powers of the Trustees, jointly with the remaining or surviving
Trustees or Trustee, without the necessity of any act of transfer
or conveyance. Notwithstanding any other provisions in this
Declaration of Trust, the failure to so record,such acceptance
shall in no way affect the validity of such Trustees election.

Section 3.1.1. Vacancies; Appointment and Accéptance of Trustees

If and whenever the number of Trustees shall, except for the
Trustees appointed by Grantor pursuant to Section 3.1, become
less than three (3) or less than the number of Trustees as last
determined due to death, disability, removal or resignation, each
such vacancy shall be filled by an instrument in writing setting
forth (a) the appointment of a natural person to act as such
Trustee, signed (i) by the Declarant if the vacancy is in the
office of a Trustee chosen by the Declarant, or (ii) by a
majority of the Trustees then in office or the sole remaining
Trustee, if only one, if the vacancy is in the office of a
Trustee not chosen by the Declarant, certifying that such
appointment was made by a Majority of Unit Owners at a duly held
" Special Meeting of Unit Owners (as provided in Article V, Section
5.13.1) or (ii) if the Declarant or such a Majority of Unit
Owners have not within sixty (60) days after the occurrence of
any such vacancy made such appointment signed by a majority of
the then remaining Trustees, oxr by the sole remaining Trustee if
only one, and (b) the acceptance of such appointment, signed and

—6-
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acknowledged by the person so appointed. Such appointment shall
become effective upon the recording with the Registry of a
certificate and acceptance as provided in Section 3.1 above. If
‘there shall be no remaining Trustee and a vacancy in the office
of Trustee shall continue for more than sixty (60) days and shall
at the end of that time remain unfilled, a Trustee or Trustees to
" fill such vacancy or vacancies may be appointed by any court of
competent jurisdiction upon the application of any Unit Owner and
notice to all Unit Owners and to such other, if any, parties in
interest to whom the court may direct that notice be given.
Notwithstanding anything contained herein to the contrary,
despite any vacancy in the office of Trustee, however caused and
for whatever duration, the then remaining or surviving Trustee or
Trustees shall continue to exercise and discharge all of the
‘powers, discretions and duties hereby conferred or imposed upon -
the Trustees, in the manner prescribed hereinbelow. Trustees
need not be Unit Owners. The Trustees shall be reguired to
inform the municipality of their names, addresses, and business
and home telephone numbers and the name, address and telephone
number of the managing agent, if any, within 14 days of their
election or appointment. '

Section 3.2. Trustee Action

In any matters relating to the administration of the Trust
hereunder and the exercise of the powers hereby conferred, the
Trustees may act by majority vote at any duly called meeting at
which a quorum is present as provided in Article V, Section
5.13.2. The Trustees may also act without a meeting by :
instrument signed by a majority of their number. Notwithstanding
the above language, any instrument signed by.a majority of those
Trustees appearing from the records of the Registry to be such,
shall be conclusive evidence in favor of every person relying
thereon or claiming thereunder that at the time of delivery
thereof the execution and delivery of that instrument were duly
authorized by all Trustees. ‘ :

Section 3.3. Resignation; Removal

Any Trustee may resign at any time by instrument in writing,
signed and acknowledged in the manner required in Massachusetts
for the acknowledgment of deeds and delivered to the remaining
Trustees. Such resignation shall take effect upon the recording
of such instrument with the Registry unless specified to be
effective at some other time. By vote of a Majority of Unit
Owners at a duly held Special Meeting, any Trustee may be removed
with or without cause and the vacancy among the Trustees caused
by such removal shall be filled in the manner above provided.
Such removal shall become effective upon the recording with the
Registry of a certificate of removal signed by a majority of the
then remaining Trustees in office or by the Majority of Unit
- Owners present at the special meeting referred to above.

. .



Provided, however, that any of the original Trustees and
successor Trustees appointed by the Grantor may be removed only
by the Grantor. Any of the original Trustees and successor
Trustees. appointed by the Grantor may be removed from office by
the Grantor with or without cause.

Section 3.4. Bond of Surety

No Trustee named or appointed as hereinbefore provided,
whether as original Trustee or as successor to or as substitute
for another, shall be obliged to give any bond or surety or other
security for the performance of any of his duties hereunder,
provided, however. that a Majority of Unit Owners may at any time
by instrument in writing signed by them and delivered to the
Trustee or Trustees affected require that any one or more of the
“Trustees shall give bond in such amount and with such sureties as
shall be specified in such instrument.. All expenses incident to

any such bond shall be charged as a Common Expense of the
Condomlnlum.

Section 3.5. Compensation of Trustees

No Trustee shall receive remuneration (which term shall not
be deemed to include reimbursement for expenses incurred by a
Trustee in connection with his duties, which reimbursement shall
be permitted and charged as a Common Expense) for his services
unless so provided by a vote of a Majority of Unit Owners and any
remuneration so provided shall be from time to time fixed by said
Unit Owners, and shall be a Common Expense of the Condominium.
With the approval of a Majority of Unit Owners, any Trustee may -
receive such additional reasonable remuneration for extraordinary
or unusual services, legal or otherwise, rendered by him in
connection with the trusts hereof, all as shall be from time to
time fixed and determined by the Trustees, and such remuneration
shall be a Common Expense of the Condominium. No compensation to
Trustees may be voted by the Trustees or the Unit Owners with
respect to the period before the Grantor ceases to own twenty-

five (25%) percent or more of the Units as provided in Article
II1I, Section 3.1. A :

Section 3.6. ©No Personal Liability

No Trustee hereinbefore named or app01nted as hereinbefore
provided shall under any circumstances or in any event be held
liable or accountable out of his personal assets or be deprived
of compensation, if any, by reason of any action taken, suffered
or omitted in good faith, or for allowing one or more of the
other Trustees to have possession of the trust books or property,
or be so liable, accountable or deprived by reason of honest
errors of judgment or mistakes of fact or law or by reason of

anything except his own pelsonal and willful malfeasance and
defaults.



Section 3.7. Trustees May Deal With the Condominium

No Trustee nor Unit Owner shall be disqualified by his office.
from contracting or dealing directly or indirectly with the
Trustees or with one or more Unit Owners as vendoxr (lncludlng,
but not limited to, 'a Manager or Management, Company), purchase,
or otherwise because of his, the Trustees or any Unit Owner's.
interest in any corporation, firm, trust, partnership or other
organization connected with such contracting or dealing, nor
shall any such dealing, contract or arrangement entered into in
respect of this Trust in which any Trustee or Unit Owner shall be
in any way interested be voided nor shall any Trustee or Unit
Owner so dealing or contracting or being so interested be liable
to account for any profit realized by any, such dealing, contract
or arrangement by reason of such Trustees holding office or of
the fiduciary relation hereby established, or by reason of such
. Unit Owner's status, provided the Trustee or Unit Owner shall act

in good faith and shall, upon request of any Unit Owner or
Trustee, disclose the nature of his interest before the dealing, '
contract or arrangement is entered into.

Section 3.8. Indemnification

The Trust shall, to the extent legally permissible, indemnify
each of its Trustees against all liabilities and expenses,
including amounts paid in satisfaction of judgments, in
compromise or as fines and penaltles, and counsel fees,-
reasonably incurred by him in connection with the defense or
disposition of any action, suit or other proceedings, whether
civil or criminal, in which he may be involved.or with which he
may be threatened, while in office or thereafter, by reason of
his being or havxng been such a Trustee, except with respect to
any matter as to which he shall have been adjudicated in any
proceeding to have acted in bad faith or with wilful misconduct
or reckless disregard of his duties or not to have acted in good
faith in the reasonable belief that his action was in the best
interests of the Trust. The right of indemnification hereby
provided shall not be exclusive of or affect any other rights to
which any Trustee may be-entitled herein or by contract or
otherwise under law. As used in this Section, the term "Trustee”
~includes their respective heirs, executors and administrators.
However, nothing in this Section shall be deemed to limit in any
respect the powers granted to the Trustees in this instrument.
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. . ARTICLE IV . )
Beneficiaries and the Beneficial Interest in the Trust

Section 4.1. Beneficiaries and Beneficial Interest

' The cestuis que trustent or beneficiaries shall be- the Unit
Owners of the Condominium at the present time. . The beneficial
interest in the Trust hereunder shall be divided ‘among the Unit
Owners in the percentages of undivided beneficial interest
appertaining to the Units of the Condominium {hereinafter and
hereinbefore sometimes referred to as the "Beneficial Interest")
as follows: ,

. - A. For so long as the only Units in the Condominium are
those comprised in Phase 1 of the Condominium as defined in the
Master Deed, the percentages shall be as set forth for such Units
in Exhibit B of the Master Deed, which is incorporated herein and
made a part hereof. .

: B. From and after the inclusion in the Condominium of
other Additional Units and Phases (as defined in the Master
Deed), the beneficial interest hereunder of each Unit then
included in the Condominium shall be equal to the percentage of
interest appertaining to such Unit as determined and specified
pursuant to to the provisions of Section 11 of the Master Deed.

Section 4.2. Beneficial Interest Held By One Person

~ The beneficial interest appertaining to each Unit shall be
held and exercised as a Unit and shall not be divided among
several owners of any such Unit. To .that end, whenever any of
the Units is owned of record by more than one person, the several
owners of such Unit shall (a) determine and designate which one
of such owners shall be authorized and entitled to cast votes,
execute instruments and otherwise exercise the rights
appertaining to such Unit hereunder, and (b) notify the Trustees
of such designation by a notice in writing signed and A
acknowledged by all of the record owners of such Unit. Any such
designation shall take effect upon receipt by the Trustees and
may be changed at any time and from. time to time by notice as ,
aforesaid. 1In the absence of any. such notice of designation, the
Trustees may designate any one such owner for such purposes.

ARTICLE V
By Laws

The provisions of this Article V shall constitute the By-Laws »
(the "By-Laws") of this Trust and the organization of Unit Owners

established hereby and shall be applicable to the Property of the
Condominium and to the use and occupancy thereof. The term ‘

-10-
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"Property"” as used herein shall include the land, the buildings
and all others improvements -thereon including the Units and

" Common Areas and the Facilities, owned in fee simple absolute,
and all easements, rights and appurtenances belonging thereto,;
and all other property, personal or mixed, intended for use in
connection therewith, all of which are intended to be submitted
to the provisions of said Chapter 183A. The provisions of these.
By-Laws shall automatically become applicable to property which
may be added to the Condominium upon the recording of an
amendment to the Master Deed submitting such additional property
to the provisions of Chapter 183A.

All present and future owners, mortgagees, lessees and occupants
of Units and their employees, and any other persons who may use
the facilities of the Property in any manner are subject to these
- By-Laws, this Declaration of Trust, the Master Deed, the Rules
and Regulations and all covenants, agreements, restrictions,’
conditions, easements and declarations of record (the "Title
Conditions"). The acceptance of a deed or conveyance or the
entering into of a lease or the act of occupancy of a Unit shall
constitute an agreement that these By-Laws, this Declaration of
Trust, the provisions of the Master Deed and the Rules and
Regulations, as. they may be amended from time to time, and the
Title Condltlons are accepted, ratified and will be complied
with. :

Title to Units may be taken in the name of an individual or in
the names of two (2) or more persons, as tenants in common or as
joint tenants or as tenants by the entirety, or in the name of a
corporation or partnershlp, or in the name of a fiduciary.

Section 5.1. Powers and Dutles of Trustees

The Trustees shall, subject to all provisions of applicable
laws, the Master Deed, this Declaration and these By-Laws, have
the absolute control and management and disposition of the Trust
Property as if they were the absolute owners thereof and shall
have all of the powers necessary for the administration of the
affairs of the Condominium and may do all such acts and things in
connection therewith. The powers and duties of the Trustees
shall include, but shall not be limited to, the following, all of
which shall be exercised subject to the provisions of ‘these By-

- Laws .

{(a) Opelatlon, care, upkeep, management, leasing
and maintenance of the Common Areas and Facilities of the
"Condominium or any part thereof;

{b) Ownlng, conveying, encumbering, leasing and
otherwise dealing with Units conveyed to or purchased by them as
a result of enforcement of the lien for Common Expenses, action
under Chapter 183A, Sections 17 and 18, or otherwise;

-11-



(c) Conducting.litigation on behalf of the Unit
Owners and being subject to suit as to any course of action
involving the Common Areas and Facilities or arising out of the
enforcement of these By-Laws, any and all Rules and Requlations
of the Trustees or restrictions in the Master Deed or Unit Deeds:

. (d) Determination and budgeting of the Common
Expenses required for the affairs of the Condominium and Trust,
including, without limitation, the operation and maintenance of
the Property;

(e) Collection of the common charges (which for
the purposes of these By-Laws shall mean such portion of the
Common Expenses as are payable by the respective Unit Owners)
from Unit Owners; '

(£) Employment and dismissal of the personnel
necessary for the maintenance and operation of the Common Areas
and Facilities;

: {(g) Opening and utilizing bank accounts on behalf
of the Trust and designating the signatories required therefor;

(h) Obtaining of insurance pursuant to the
provisions of these By-Laws; '

A _ (1) Making of repairs, additions and improvements
~to or alterations of the Property and repairs to and restoration
of the Property, in accordance with the other provisions of these
By-Laws, after damage or destruction by fire or other casualty or
as a result of condemnation or eminent domain proceedings;

(J) Incurring obligations and paying, compromising
or adjusting all obligations incurred and rights acquired in the
administration of the Trust; ' :

(k) Adoption and amendment of rules and
regulations covering the details of the operation and use of the
Common  Areas and Facilities, the administration of the

Condominium as contemplated by the Master Deed and the Trust, and
in interpretation thereof; ' :

' - (1) Obtaining advice of counsel and relying
thereon, and employing, appointing and removing such other
persons, agents, managers, officers, brokers, engineers, archi-
tects, employees, servants and assistants as they shall deem
advisable, and defining their respective duties and fixing their
pay and compensation; provided, however, no Trustee shall be held
~personally liable for the act or default of any such person.

~(m) Granting of'permits, licenses and easements
over the common areas for utilities, roads and all other purposes

-12-
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. reasonably necessary or useful for the proper malntenance or
operation of the Condominium;

(n) Enforcing obligations of the Unit Owners,

1nclud1ng the levying and enforcing the collection of general and
special assessments for Common Expenses and the providing of ,
adequate remedies for failure to pay such assessments, allocating
income and expenses, levying reasonable fines against the Unit
Owners for violations by the Unit Owners or persons for whom a
Unit Owners is responsible of the Master Deed, Declaration of
Trust, By-Laws and Rules and _

‘Regulations and in the case of persistent
violation of the said condominium documents requiring such Unit
Owner to post a bond to secure adherence thereto. Collection of
fines may be enforced against the Unit Owner of the Unit involved
as if the fines were Common Charges owed by the partlcular Unit
Ownexr or Unit Owners.

(o) Investing and reinvesting the Trust Property,
or any part or parts thereof and from time to time and as often
as they shall see fit to change investments, including power to
invest in all types of securities and other property, of
whatsoever nature and however denominated, all to such extent as
to them shall seem proper, and without liability for loss, even
though such property or such investments shall be of a character
- or in an amount not customarily considered proper for the

investment of tlust funds, or which does or may not produce
lncome, :

_(p) Providing for payment by the Trust of real
estate taxes becoming due and payable after the date of recording
of the Master Deed which are assessed upon all of the land and/or
~improvements included within the Condominium, instead of upon
individual Units and their proportionate interests in the common
areas and facilities and levying, an equitable assessment of said
tax payments among the individual Unit Owners;

(@) Incurring such llabllltles, obligations and
expenses, and to pay from the principal or the income of the
Trust property in their hands all such sums, as they shall deem
necessary or proper for the furtherance of the purposes of the
Trust;

(r) Determining as to all sums of money and other
things of value received by them, whether and to what extent the
same shall be deemed to be and shall be accounted for as-
principal or as income, and as to all charges or expenses paid by
them, whether and to what extent the same shall be charged
against principal or against income, including, without hereby
limiting the generality of the foregoing, power to apportion any
receipt or expense between principal and income, and power to
determine what portion, if any of the actual income received upon
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any asset purchased or acquired at a premium or any wasting
investment shall be added to principal to prevent a diminution

- thereof upon the maturity of exhaustion of such asset or
~investment. ' ' . ‘

- (s) Entering and having such access into Units in
the Condominium as shall be reasonably necessary to the perfor-
mance and exercise of the duties, obligations, rights and powers
of the Trustees hereunder:; ' ‘ »

(t) Suspending the membership rights of a Unit
Owner including, without limitation, the right to vote and the
right to use the recreational facilities, for violation by the
Unit Owner of any provision of the Condominium- Documents

including the requirements relating to payment of common area
charges.

(u)  Notwithstanding any powers otherwise provided
to the Trustees, the Trustees shall not, without the prior
written approval of the Grantor, have any power or authority to
take any action which would affect or, interfere in any manner
whatsoever with the Grantor’s rights provided for in the Master

Deed and herein to construct and develop future phases of the
Condominium. ‘ -

: (v) Altering the layout, location, nature and/or
use of any of the Common Elements, making installations therein,
and moving, and removing the same, subject however, to a Unit

Owner'’'s rights to use any appurtenances to his Unit as specified
in the Master Deed; ‘

» (w) - Selling and exchanging Trust property or any
interest therein for such consideration and upon such terms as
they deem advisable;

~(x)  Purchasingband otherwise acquiring any real or
personal property; _

() Borrowing money and mortgaging or pledging all
or any part of the Trust Property and issuing bonds, notes or
-other evidence of indebtedness:;

(z) Generally, in all matters not herein otherwise
specified, controlling, managing and disposing of the Trust
Property as if the Trustees were the absolute owners thereof and
-doing any and all acts, including the execution of any
instruments, which by their performance thereof shall be shown to
be in their judgment for the best interest of the Unit Owners.

~14-
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Section 5.2. Maintenance and Repair of Units; Trustee Access to
Units : : ' :

'The Unit Owners shall be respon51ble for the proper
maintenance, replacement of and repairs to their respectlve Units
{other than to the Common Elements contained therein) as defined
in the Master Deed including without limitation the exterior
surfaces, windows and skylights; the utility fixtures and
components therein exclusively serving the same and the
nonstructural elements of any Common Element which is appurtenant
to and/or exclusively used by the same (excludlng parking -
spaces). If the Trustees shall at any time in their reasonable
judgment determine that any Unit; any part thereof such Common
Element which a Unit has exclus;ve use is in such need of
maintenance or repair that the market value of one or more othexr
Units or any other part of the Property is being adversely
affected or that the condition of any Unit or any fixtures,
furnishings, facilities or equipment. therein is hazardous to any
Unit or the occupants thereof, the Trustees may in writing
request the Unit Owner in gquestion to perform the needed
maintenance, repair or replacement or to correct the hazardous
condition. In case such work shall not have been commenced
within fifteen (15} days (or such reasonable shorter period in
case of emergency as the Trustees shall determine} of such
reqguest and thereafter diligently completed, the Trustees shall
be entitled to have the work performed for the account of such
Unit Owner and to enter upon and have access to such Unit for
that purpose. The cost of such work as is reasonably necessary
therefor shall be charged to the Unit Owner thereof as if such
charge were a Common Expense. The Trustees shall have a right of
entry upon any Unit to make emergency repairs or other work
reasonably necessary for the proper maintenance or operation of
the Condominium whether the Unit Owner is present at the time or
not. The Trustees may in their sole discretion, additionally
impose a fine upon a Unit Owner who in the Trustees judgment,
unreasconably fails to comply with a request made by Trustees
hereunder. Should it be necessary that any part of a Unit,
personal property of a Unit Owner, and/or any part of the Common
Areas and Facilities to which a Unit Owner has the right of
exclusive use, be required to be removed for the purpose of
performing such work, such Unit Owner shall promptly comply with
such request by the Trustees. - Should such Unit Owner fail to so
comply, or in the case of emergency, the Trustees may remove and
store such part and/or property for the account of the Unit
Owner, the cost of which shall constitute an obligation of the
applicable Unit Owner and shall be considered a Common Expense
attributable to such Unit. Such removal and storage shall be
reasonable in manner, extent and terms.
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Section 5.3. Maintenance, Replacement and Repair of Common
Areas and Facilities and Assessment of Common EXpenses Thereof

“The Trustees shall be responsible for arranging for the
proper cleaning, replacement, maintenance and repair of the
Common Areas and Facilities, including the parking spaces but
_excepting other Common Areas and Facilities, the nonstructural
components of such of them as are appurtenant to and/or
exclusively used by any Unit, and may do so through a Property
Manager, as hereinafter provided, or any other(s) who may be so
designated by the Trustees. The Trustees may approve payment of
vouchers for such work, and the expenses of such replacement,
maintenance and repair shall be assessed to the Unit Owners as
.Common Expenses of the Condominium at such times and in such
‘amounts as provided in Section 5.4; provided, however, that such
cleaning, replacement, maintenance and/or repair as may. be
necessitated by the negligence, misuse Or neglect of a Unit
Owner, his family servants, agents, employees, invitees,
licensees or lessees, whether directly or by virtue of a Unit
Owner s failure to pxoperly_maintain, repair or replace the Unit,
components thereof, or Common Elements to which such Unit Owner
has exclusive use, shall be charged to such Unit Owner, :
constitute an obligation of such Unit Owner and be considered a
‘Common Expense attributable to such Unit.

Section 5.4. Common Expenses, Profits and Funds

The Unit Owners shall be liable for Common Expenses and ,
entitled to common profits of the Condominium in proportion to
their respective percentages of the Beneficial Interest. The
Trustees may at any time or times distribute common profits
and/or surplus accumulations among the Unit Owners in such

proportions as well.

Section 5.4.1. Reserve Funds

The Trustees shall establish and maintain as hereinafter
provided the following'sepa:ate'and segregated funds to be used
for the purposes hereinafter specified: '

i. Capital Expense Fund. The Trustees shall set
aside from the regular monthly payments of Common :
Charges an amount as the Trustees shall in their
judgment deteérmine as adequate and appropriate, but in
no event less than ten percent (10%) of the annual
projected expenses, to provide a reserve for the.
periodic maintenance, repair and/or replacement of the
Common Elements and other capital purposes .and may, to
the extent consistent with these purposes, use the funds-

. so set aside for the reduction of indebtedness oxr other
lawful capital purpose, or subject to the provisions of
these By-Laws and the provisions of Chapter 1832,
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Section 17 and/or 18, for the repair, replacement,
rebuilding, restoration or improvement of the Common
Areas and Facilities. Such reserves shall be maintained
in a separate and segregated account to be known as the
Capital Expense Reserve Account and the funds so set
aside shall not be deemed common profits available for
distribution, but rather, shall be considered as
property of the Trust held for the account of the Unit
Owners in accordance with their respective Beneficial
Interests. The funds in said Account shall be duly
accounted for in the appropriate manner ‘as to each Unit -
at, inter alia, the time of transfer of title to a Unit
'or the termination of the Condominium.

a. Said Account,. to the extent required by
MHFA, FNMA and/or FHLMC, shall be initially funded by
the Declarant and duly accounted for in accordance with
the Beneficial Interest of each Unit upon the initial
sale thereof.

A ii. Working Capital Fund. The Trustees shall
‘maintain a fund in an amount as the Trustees shall in
their judgment determine as adequate and appropriate,
but in no even less than one-sixth (1/6th) of the annual
projected operating expenses, to provide a reserve for
working capital, to provide available funds to meet
unforeseen expenditures, or to acquire additional
equipment or services deemed by the Trustees as
necessary or desirable, and may, to. the extent
consistent with these purposes, use the funds so set
aside for operating expenses consistent with the
provisions of these By-Laws. Such reserves shall be
~maintained in a separate and segregated account to be
known as the Contingency Reserve Account and the funds
so set aside shall not be deemed common profits ‘
available for distribution, but rather, shall be
considered as the property of the Trust held for the
account of the Unit Owners in accordance with their
respective Beneficial Interests. The funds in said
Account shall be duly accounted for in the appropriate
manner as to each Unit at, inter alia, the time of
transfer of title to a Unit or the termination of the
Condomlnlum. ‘ N _
a. Said Account shall be initially funded by
each Unit Owner upon the initial purchase of his Unit.

iii. Real Estate Tax Fund. The Trustees, for so
long as the Condominium is subject to real estate taxes
"as a whole, shall maintain a fund sufficient in their
judgment to provide a reserve to pay such real estate
taxes when such are due and . payable. Such reserve shall
be maintained in a separate and segregated account to be
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known as the Tax Escrow Account and shall be utilized
solely for the payment of said taxes. :

: _ a. Said Account shall be fiunded by the
payment, at the time of sale of each Unit during such
period as the Condominium is taxes as. a whole, of an
amount equal to then known tax bill multiplied by the
number of months expired in the then taxing period, plus
one and further multiplied by such Unit’s Beneficial
Interest. Thereafter, the Unit Owner shall make monthly
payments on the first of each month equal to the Units

- proportionate share of said tax bill so that said ' _
account equals the known tax bill one month prior to its
due date. The Trustees may make additional assessments
or refund payments at such time as the actual bill to be
paid is determined. Payments for unsold Units shall be
made by the Declarant one month prior to the date such
tax payment is due. To the extent that any Unit Ownexr
is required to make monthly payments on account of real
estate taxes to a bank or institutional lender holding a
first mortgage on such U